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Memorandum of Law 

Date: January 6, 2010 
 
To: Sexual Assault Program Directors 
From: Lisae C. Jordan, Esquire 
 L. Michelle Thompson, Esquire 
Re: Anonymous Sexual Assault Forensic Exams When  

Victim/Survivor Has Reported SA to Law Enforcement 
 

 
Background 

Sexual Assault Forensic Exams provide crucial evidence of sexual assault and help 
support successful prosecution of offenders.  The reauthorization of the federal Violence 
Against Women Act of 2005 requires that states (including Maryland) provide survivors 
with a medical forensic examination free of charge or with full reimbursement without 
requiring the victim to report to law enforcement and/or participate in the criminal justice 
system as a condition of the payment or reimbursement.1

 

  This is a change from 
Maryland’s previous practice which required that victim/survivors report sexual assaults 
to law enforcement and receive authorization prior to an exam.    

Maryland came into compliance with the new law through regulations promulgated 
December 29, 2008, COMAR 10.12.01 et seq.  These regulations allow victim/survivors 
to have a SAFE without receiving law enforcement approval or even reporting the assault 

                                                 
1 42 U.S.C.A. § 3796gg-4(a) (1). U.S. Code Annotated, Title 42—The Public Health and Welfare, 

Chapter 46—Justice System Improvement, Subchapter XII-H—Grants to Combat Violent Crimes Against 
Women, Section 3796gg-4—Rape exam payments, (a) Restriction of funds, (1) In general.  Nothing in this 
section shall be construed to permit a State, Indian tribal government, or territorial government to require a 
victim of sexual assault to participate in the criminal justice system or cooperate with law enforcement in 
order to be provided with a forensic medical exam, reimbursement for charges incurred on account of such 
an exam, or both.”  Available from http://www.ovw.usdoj.gov/docs/stop_violence.pdf 
 

http://www.ovw.usdoj.gov/docs/stop_violence.pdf�


to law enforcement.  These exams are called a variety of names, including “Jane Doe” 
and anonymous exams.   
 
The regulations effectuate the law by allowing for reimbursement if either a police report 
is filed or a “property-held number is assigned to the case in the event that a victim does 
not wish to file a police report immediately but still seeks to have evidence collected and 
held.”  COMAR 10.12.03B(1)(b)(ii).  Reimbursement requests then require a “police 
central complaint number or similar police case identifier or a property-held number.”  
COMAR 10.12.05B(1)(a)(iv).  These are filed by medical facilities, not the survivors 
themselves. 
 
Two technical questions have arisen regarding exams for survivors who request 
“anonymous” exams after they have reported to the police.  This memorandum provides 
legal analysis of these questions. 
 

 
QUESTIONS PRESENTED – SHORT ANSWERS    

1)  If a survivor reports a sexual assault to law enforcement, is law enforcement 
authorization required prior to a sexual assault forensic exam? 
 

NO – Law enforcement authorization is no longer a part of the SAFE 
process. 

 
2)  If a survivor reports a sexual assault to law enforcement and then requests an 

“anonymous” exam, should the exam kit and related reimbursement request use 
the original police report number or a new “property-held” number? 
 

Best practice is to use the original police report number. 
 

 
QUESTIONS PRESENTED - ANALYSIS 

 
1)  If a survivor reports a sexual assault to law enforcement is law enforcement 

authorization required prior to a sexual assault forensic exam? 
 

NO – Law enforcement authorization is no longer a part of the SAFE 
process. 

 
Prior to the new law and regulations, Maryland required both that survivors report sexual 
assaults to police and that the police authorize an exam.  This created numerous 
problems, not the least of which was that police were placed in the position of having to 
decide whether crime had occurred in order to collect evidence about whether the crime 
had occurred.  Typically, the old practice required that police interview victims and base 
their decision on the single interview with a recently assaulted victim.     
 
Under the new regulations, the police do not have to determine that a crime has occurred 



in order for a victim to receive a forensic exam.  The regulation reads in pertinent part, 
“A sexual assault forensic examination shall be performed if [ ] a police report has been 
filed with the appropriate law enforcement jurisdiction.” COMAR 10.12.02.03B(1)(a) 
[emphasis added]. Therefore, anytime a victim has reported the assault and requests a 
sexual assault exam, the exam “shall be performed.” This is true even if the victim 
reports the assault to the police and the police make the assessment that a crime did not 
occur. As long as the other criteria for the forensic exam are met – e.g. the 120 hour 
requirement – the victim should still be provided a free forensic exam according to the 
regulations.  While this may seem inefficient, this evidence can be held indeterminately 
for future use in the event that additional evidence is discovered in the victim’s case or 
the DNA or other evidence collected during the victim’s forensic exam matches a future 
crime.  
 

2) If a survivor reports a sexual assault to law enforcement and then requests an 
“anonymous” exam, should the exam kit and related reimbursement request use 
the original police report number or a new “property-held” number? 

 
The regulations are not specific on how to address this dilemma. Again, the regulation 
reads that the “sexual assault forensic examination shall be performed” in two instances. 
The first instance is when the victim has reported the sexual assault to law enforcement.  
In this non-anonymous exam situation, the hospital would then code the exam using the 
police report number in order to coordinate the police and forensic exam records.  The 
second instance is when “a property-held number is assigned to the case in the event that 
a victim does not wish to file a police report immediately but still seeks to have evidence 
collected and held” COMAR 10.12.02.03B (1)(b)(ii).  In the event that a victim reports 
the crime to the police and requests an “anonymous” exam (including when the police tell 
the victim that they do not believe a crime has occurred), the victim is no longer 
technically anonymous and the police report number should be used to code the exam 
results.  
 
The aim of VAWA 2005 and Maryland’s regulatory changes relating to anonymous 
forensic exams is to “encourage more victims to undergo examinations directly following 
the crime, thereby preserving forensic evidence for future prosecutions when victims are 
ready to cooperate with law enforcement” (Frequently Asked Questions: Anonymous 
Reporting and Forensic Examinations, U.S. Department of Justice, Office on Violence 
Against Women, May 2008).  Therefore, when a victim has already “cooperated with law 
enforcement” the desire to remain anonymous and determine at a later date whether the 
victim wants police involvement is no longer present.  Therefore, if a victim returns to 
the hospital to have an “anonymous” exam after reporting the sexual assault to the police, 
hospitals should code the exam with the police report number, as the victim is really no 
longer anonymous.  Additionally, this avoids the confusion of having two numbers 
assigned to the same case – a police report number and a property held number.  Again, 
the evidence is then preserved in case of future developments.  Furthermore, it is also 
possible that the forensic nurse examiner may find something in conducting the exam that 
could change the evaluation about whether or not a crime has occurred.   


